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ARGUMENT. 


In reply to the argument presented in the Brief 
for Appellant it will not be necessary to present to 
this Court an extended argument as there are but 
few questions to be considered by this Court. The 
Appellees have not disputed the claim of the Ap- 
pellant and as was decided by the Hon. Judge Bean 
there are but two questions at issue. 
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First, was the assignment or mortgage given the 
Astoria National Bank which was necessary for the 
loan of Five Thousand Dollars (#5000.00) a valid 
assignment and mortgage so as to give the Astoria 
National Bank a first lien on the unpaid subserip- 
tions to the stock? 


second, was the assignment made to O. B. Setters 
of the assets of the corporation for the benefit of the 
creditors a vahd assignment? 


Calling the Court’s attention to the evidence of 
O. B. Setters on Page 31 of the Transcript of Record, 
the Court will note that in July 1921 it was necessary 
to secure a loan of $5000.00 to liquidate the then 
liabilities of the corporation. Quoting the witness 
O. B. Setters :— 


‘That the defendant corporation was organ- 
ized in the fall of 1920 and functioned until 
June Ist, 1922. That the stockholders sub- 
seribed for the bigger portion of the stock and 
paid a portion of the subscription at the time. 
That in July 1921, it became necessary for the 
eompany to borrow $5000.00. That the com- 
pany at that time had no other liabilities, and 
its assets were the unpaid subscriptions of the 
stockholders of the corporation. That arrange- 
ments were made with the Astoria National 
Bank to borrow $5000.00 on condition that the 
Board of Directors endorsed the note for 
$5000.00, which they did, and on the further 
condition that the unpaid stock subscriptions 
of the stockholders be assigned to the Astoria 
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National Bank for the purpose of additional 
security, and by Resolution of the corporation 
made by the Board of Directors at the time the 
loan was made, the unpaid stock subscriptions 
of the corporation were assigned to the Astoria 
National Bank.’’ 


This evidence was not denied. Calling the Court’s 
attention to Section 6880 of Olson’s Oregon Laws, 
which Section reads as follows:— 


“TRANSFER OF BUSINESS AS A WHOLE 
HOW MADE. A sale, lease, assignment, trans- 
fer or conveyance of the business, franchise and 
property as a whole, of any corporation now 
existing or hereafter formed in this State, may 
be made with the consent of the stockholders 
thereof holding of record as much as two-thirds 
of the issued capital stock of such corporation, 
provided such consent be expressed at a regular 
or special meeting of the stockholders of such 
corporation called for that purpose, and pro- 
vided that such sale, lease, assignment transfer 
or conveyance be in consideration of lawful 
money of the United States; and provided 
further that nothing herein contained SHALL 
BE CONSTRUED TO LIMIT THE EXIST- 
ING POWER OF THE STOCKHOLDERS OR 
DIRECTORS OF SUCH CORPORATION TO 
MAKE SALES, LEASES, ASSIGNMENTS 
OR CONVEYANCES OF CORPORATE 
PROPERTY OTHER THAN AS HEREIN 
SET FORTH.” 


The Court will note from the foregoing Section 
that a lease, assignment, transfer or conveyance of 
the ‘business, franchise and property as a whole of 
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any corporation, now existing or hereafter formed 
in this State may he made with the consent of the 
stockholders thereof holding of record as much as 
two-thirds of the issued capital stock of such cor- 
poration. This Section refers as I take it to the 
sale of all property of the corporation. The case 
at Bar shows that only the unpaid subscriptions of 
the stockholders were assigned as collateral for the 
loan of money and no attempt was made by the 
Board of Directors and the stockholders to dispose 
of all of the property of the corporation at the time 
that the loan was made with the bank in July 1921. 


Again calling the Court’s attention to the testi- 
mony of O. B. Setters on Page 34 of the Abstract 
of Record :— 


“That the assignment of the corporation, 
which was made at a time when there were no 
liabilities save and except this $5000.00 of the 
bank, was made in good faith by the Board of 
Directors to the Astoria National Bank for the 
purpose of securing said lability, and the lia- 
bilities which are enumerated in the defendant’s 
ANGSWEIVAS! age... listed by O. B. Setters were all 
contracted months after this assignment was 
made to the bank and became a Hiability against 
the company the latter part of the vear 1921 and 
up to the Ist, of June 1922. 


The Court will note that from the above testimony 
that at the time of the placing of this security as 
collateral the corporation was not insolvent and that 
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it was free from all liabilities save and except the 
obligation it then incurred in making the loan of 
$5000.00 from the Astoria National Bank. 


We contend that the corporation had a just and 
legal right to mortgage and assign the unpaid sub- 
_ scriptions of stock to the Astoria National Bank, 
and that this contention is clearly borne out in the 
decision rendered in the following ease. 


SABIN vs. COLUMBIA RIVER LUMBER & 
FUEL Co., et al, found in (25th Ore. 34 Pac. Page 
693, quoting from subdivision ‘‘2’’ of Decree on 
Page 696:— 


‘Tt is urged that at the time the mortgages 
were given the corporation was insolvent and 
that the bank knew or suspected that it had not 
sufficient means to pay all its creditors in full, 
and demanded security for its debts and there- 
by obtained an undue advantage over other 
creditors. If these conditions actually existed, 
the validity of the security so taken might well 
be questioned; but we do not think that there 
was such a condition in the financial affairs of 
this company as would justify the conclusion 
that a state of insolvency existed which would 
preclude a bank from demanding and receiving 
the security which was given for its debt. It 
is true that at this time the company was large- 
ly in debt, and may perhaps have been insol- 
vent within the meaning of that term as used 
in bankrupt or insolvent laws. It was, how- 
ever, a ‘‘going concern’’ engaged in the conduct 
of the business for which it was incorporated 


and not known or believed to be insolvent by 
its officers or agents, and with assets exceed- 
ing its liabilities by at least $20,000.00 accord- 
ing to the least value placed thereon as appears 
from the testimony. Such a corporation can 
hardly be said to be insolvent, within the rule 
sought to be invoked in this ease. It is difficult 
if not impossible to lay down a definition of in- 
solveney appheable to all cases. It must 
necessarily be construed with reference to the 
facts of each particular case. In its general 
and popular meaning it is used to denote the in- 
sufficiency of the entire property of an in- 
dividual to pay his debts, but under the bank- 
rupt and insolvency proceedings, which were 
designed for the benefit of the debtor, it is used 
in a more restricted sense, and denotes the in- 
abilitv of a party to pay his debts as they be- 
come due in the ordinary course of business. 


TOOF vs. MARTIN 13 Wall -40 WEBB vs. 
SACHS 4 Sawy. 158. 


And to this effect are the authorities cited 
by plaintiff. We are however not disposed to 
apply the rigor of the rule that obtains in bank- 
rupt proceedings to a case of this character. It 
often happens that corporations with assets 
more than sufficient than to pay all their debts, 
are unable to meet an outstanding obligation 
as it matures, and without undertaking to lay 
down any definite rule by which the question 
of the solvency or insolvency of a corporation 
may be determined, it is sufficient for the pur- 
pose of this case to say that so long as the cor- 
poration is a ‘‘going concern’? engaged in the 
conduct of the business for which it was organ- 
ized and not known or believed to be insolvent 
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by its officers and managers, with assets ex- 
ceeding its liabilities to the extent shown by the 
testimony in this case, it is not in such a state 
of insolvency as will preclude its executing a 
mortgage on its property in good faith to secure 
a debt of the corporation, EVEN THOUGH 
THE DEBT MAY BE ONE FOR WHICH THE 
DIRECTORS ARE SECURITY. As the cor- 
poration was not insolvent it is unnecessary to 
examine or decide the question as to the right 
of an insolvent corporation to prefer creditors, 
or of a director of such a corporation to secure 
the debts thereof for which he is personally 
liable. It follows that a decree of the court be- 
low must be affirmed.” 


This case was an Oregon ease and clearly defines 
the rights of the directors in giving security for ob- 
ligations even though the director himself is lable 
as securtiy for the obligation, and is clearly in point 
with the case at Bar and gives the Directors the 
right to mortgage the property of the corporation 
for existing obligations without consent or approval 
of the stockholders. 


As shown by the testimony of O. B. Setters found 
on Page 34 of the Abstract of Record the claim of 
the Appellant was not contracted until the latter 
part of the year 1921 and long after the making of 
the assignment to the Astoria National Bank, and 
that the corporation continued a ‘‘going concern”’ 
until the first day of June 1922 when it ceased to 
function by reason of its insolvency and at the time 


that it ceased to function an assignment was made 
to the trustee for the purpose of liquidating its as- 
sets for the benefit of the creditors. 


Calling the Court’s attention to dhe Gage ot 
GARRISON HILTON LUMBER COMPANY 
HINSON, found in 140 Pac. Page 633 Sub. Div. 
Section -3- provides: ‘‘A trust fund doctrine as 
applicable to the assets of a corporation which is a 
‘‘eoing concern’’ does not obtain in this state. 
Quoting from the opinion:— 


‘Whatever opinion may have been originally 
announced by the Federal pat: State Courts of 
this country respecting the Trust Fund Doctrine 
as applied to a corporation, the legal princip?e 
is now established that until a corporation has 
either suspended its business or has become in- 
solvent and its assets have been placed in 
possession of a court of equity for administra- 
tion and are in the course of Final Settlement 
and Distribution the capital stock of the cor- 
poration does not constitute a Trust Fund upon 
which the general creditors have a lien for the 
payment of their demands.’? 


There are many cases that could be cited from 
other states but the foregoing rule seems to be the 
established law and practice of the State of Oregon. 
We therefore contend that the Directors had full 
authority to make the assignment of the stock sub- 
scriptions as they did, and that the claim of the 
Astoria National Bank is a preferred claim against 
the unpaid subscriptions. 
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Taking up the matter of the assignment of the 
assets of the corporation to O. B. Setters on or about 
the first day of June 1922, which was done at a time 
when the Directors of the corporation had deter- 
mined that it was impossible for the corporation to 
long function, the evidence shows that at that time 
the company had no assets other than the unpaid 
subscriptions and any assignment made to O. B. 
Setters of such subscriptions could not be other than 
subject to the rights of the Astoria National Bank 
in said subscriptions, and it has not been the pur- 
pose of the stockholders or the said O. B. Setters 
Trustee to defeat the claim of the Appellant. Our 
contention all along is that the Astoria National 
Bank ho!d a first len on the unpaid subscriptions 
to the extent of their claim in the sum of $5,000.00 
and accrued interest thereon which has not been 
paid, and that after this claim is paid all of the cre- 
ditors (including the Appellant) should pro-rate 
equally in the remainder of the assets of the cor- 
poration. The corporation ceased to function by 
reason of the fact that it could not meet its obliga- 
tions and when the liabilities were far in access of 
the assets, (due to the fact that a great many of the 
stockholders were and are insolvent and that it is 
and was impossible to collect their subscriptions). 
The stockholders were brought into this suit as de- 
fendants, and are in a limited number and were pre- 
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sent and agreed to the action of the Board of 
Directors. 


We therefore contend that the decision of the 
Lower Cowt was just and strictly in accordance 
with law and should be sustained by this Court. 


Respectively Submitted, 


O. B. SETTERS, 
Sohcitor for Appellees. 
Astoria, Oregon. 
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BRIEF FOR PETITIONER. 


Statement. 


This is an application for a rule to be issued from 
this court directed to the Honorable Edward E. Cush- 
man, to show cause why a writ of mandamus should not 
issue commanding him to vacate an order made by him 
on July 9, 1923, in a cause brought by the petitioner 
herein against the Department of Public Works of 
Washington, an administrative regulatory body created 
by the laws of that state, and the attorney-general of 
the State of Washington, to hear and determine a 
motion to dismiss the bill of complaint filed in the case 
just mentioned, which motion Judge Cushman has here- 
iofore refused to hear, and in the event that after a 


hearing such motion is denied, to make an order re- 


quiring the defendants above named to file an answer to 
the bill of complaint. 

We shall endeavor here to set forth concisely the 
facts which give rise to this controversy. 

The petitioner (hereinafter referred to as the ‘‘com- 
pany’’) is engaged in a general telephone and telegraph 
business in the State of Washington and elsewhere; the 
rates it charges for telephone service are sulhject to 
regulation by the State of Washington. On August 8, 
1919, the Public Service Commission of that state, now 
the Department of Public Works (hereinafter referred 
to as the ‘‘department’’) made an order prescribing the 
maximum rates to be charged by the company for its 
service, both exchange and toll, in Washington. These 
rates so prescribed remained in effect until September 
20, 1922, when the company filed a schedule advancing 
all its exchange rates in the State of Washington. 
Four days later the department issued an order sus- 
pending, for the full statutory period, the operation of 
these increased rates and directing the company to file 
a new toll rate schedule conforming in principle with 
the toll rates which had been effective prior to the 


war period. 


On October 5, 1922, the company filed, as directed, 
the toll rate schedule and withdrew and eaneelled the 
exchange rate schedule filed on September 20th except 
the rates and charges applicable to the cities of Seattle 
and Tacoma. In effect, what the company did on 
October 5th was to file a schedule increasing the ex- 
change rates in Seattle and Tacoma and, under certain 
circumstances, toll rates throughout the state, but leav- 


ing all the other exchange rates the same as they had 
been since August, 1919. 


Thereafter hearings were held by the department at 
various times and places throughout the state. 


On March 31, 1923, the department made an order, 
one member, the Supervisor of Public Utilities, dis- 
senting, whereby the application of the company for 
inereased rates in Seattle and Tacoma and for a new 
toll rate schedule was denied. 


This order was preceded by certain findings of fact 
made by the department, the first one of which purports 
to determine the value of the used and useful property 
ef the company in the state. 


Parenthetically, it may be said that the statutes of 
the State of Washington, as construed by the Supreme 
Court of that state, provide that if the regulatory body 
of the state has once valued the property of a utility, 
the value of the property of such utility at any subse- 
quent date is to be determined by adding to the original 
valuation the net additions and betterments since made 
to that property. Inasmuch as the company’s property 
had been valued in 1914, the department followed the 
course prescribed by the statute as construed by the 
Supreme Court. In short, it determined the value of 
the company’s property by adding to the original valna- 
tion in 1914 the net additions and betterments made to 
that property since that date. 

Under the statutes of the State of Washington, when 
the department has made an order relative to value, 
the public service company affected, and that company 
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alone, may seek a review of the valuation order in the 
courts of the State of Washington, but when the depart- 
ment has made an order relative to rates, any complain- 
ant, or the public service company affected by such 
order, mlay seck a review of such order in the courts of 
the State of Washington. In each instance the review 
must be sought within thirty days after service of the 
order. 

The company did not sue out a writ of review within 
thirty days, as provided by the statutes of the State 
cf Washington, nor has it ever brought any proceedings 
in the state court attacking the order of March 31, 1923. 
It did, however, on April 24th file a bill in the United 
States District Court for the Western District of 
Washington, Southern Division, over which Judge Cush- 
man presides, in which it alleged, inter aha, the filing of 
the rate schedule of August 8, 1919, the filing of the 
rate schedule of September 20, 1922, the suspension of 
this schedule by the department, the filing of the 
schedule of October 5, 1922, and the making of the 
order by the department of March 31, 1923. It further 
alleged that the cost of its property in the State of 
Washington and the cost of its property in the Cities of 
Seattle and Tacoma was substantially the rate base 
fixed by the department in its order of March 31, 1923; 
that these amounts were, for the state, the sum of 
$99,347 ,254.00, for Seattle $17,023,372.00, and for Ta- 
coma $2,888,021.00. It then alleged that the fair value 
of its property in the state was $35,616,896.00, in 
Seattle $20,852,067.00 and in Tacoma $3,457,290.00; that 


under the schedule of rates in effect during the year 


= 


1922, and which schedule was continued in effect by the 
order of the department of March 31, 1923, the com- 
pany had earned upon the cost of its property in the 
state 3.17%, in Seattle 19% and in Tacoma .89%, and 
that upon the fair value of its property under such 
schedule it had earned in the year 1922 in the state 
2.58%, in Seattle .15% and in Tacoma .75%;.-that if 
the order of March 31, 19238, was enforced, it would be 
prevented from earning any return in excess of 2.11% 
per annum upon the fair value of its property in the 
state and .54% loss per annum upon the fair value of its 
property in Seattle and 56% upon the fair value of its 
property in Tacoma. It prayed, therefore, that the 
rates prescribed in the order of March 31, 1923, be 
decreed to be confiscatory, in violation of the Constitu- 
tion of the United States, and that it be permitted to 
put in force the schedule of rates found by the dissent- 
ing member of the department to be just and reasonable, 
until such time as just and reasonable schedules of rates 
and charges were established according to law. 


On the same date that the bill was filed, the company 
applied to Judge Cushman for a temporary restraining 
order, the nature of which is set forth in paragraph V 
of the petition in this proceeding, which was granted 
on the same day. Subpoenas were issued on that date 
and served on the defendants on April 25, 1923. Juris- 
diction of the United States District Court over the 
cause had therefore fully vested on April 25th. 


On April 27th, the City of Seattle sued out a writ of 
review in the Superior Court of the State of Washing- 
ton, for Thurston County. Since the City of Seattle 


had filed a complaint before the department of Public 
Works, alleging that the rates charged by the company 
in the City of Seattle were unreasonable, it may be 
conceded that it had a right to attack the order of 
March 31, 1923, masmuch as that order was a rate 
order. The city, however, in that proceeding attempted 
to attack the valuation made by the department of the 
company’s property. This, it may not do, as the statute 


does not give it such a right. 


It will at once oecur to the court that the proceeding 
brought by the City of Seattle is not such a proceeding 
as is described in the amendment of March 4, 1913 (37 
Stat. L. 1013), to Section 266 of the Judicial Code, the 
effect of which would be to stay all proceedings in the 
suit brought by the company in the United States Dis- 
trict Court, for this proceeding was not brought to 
enforce the order, but to attack it; nor was the order 
of March 31st stayed by any order in the Thurston 


County case. 


The appheation for an interlocutory injunction came 
on to be heard before Judge Gilbert, Judge Cushman 
and Judge Neterer on April 30th. At that time the 
department and the attorney-general filed three motions, 
one to dismiss the complaint, another to dissolve the 
restraining order, and the third to stay all proceedings 
in the suit instituted by the company in the United 
States court on April 24th, because the City of Seattle 
had brought a proceeding in the state court. 


After argument was coneluded on April 30th, the 
three-judge court filed an order dissolving the restrain- 


ing order, denying the interlocutory injunction, and 
stating that an opinion would be filed later. 


The opinion was filed on May 23, 1923. It holds, as 
we understand it, that the proceeding instituted by the 
City of Seattle in Thurston County was not one brought 
to enforce the order of the department of March 31st, 
and therefore does not fall within the amendment to 
Section 266 of the Judicial Code; that the suit brought 
by the company on April 24th in the United States court 
was not prematurely brought because the company did 
not apply for a rehearing before the department; that 
under the statutes of the State of Washington, the 
courts of that state, in reviewing a rate order, act in a 
judicial capacity, because the court is given no power 
by that section of the statute relating to the review of a 
rate order, to make its own findings or fix rates, and 
consequently, so far as the rate provision of the order 
of March 31, 1928, was concerned, the suit in the United 
States court was not prematurely brought. It holds 
further, however, that the complaint filed in the United 
States court shows that there is a controversy as to the 
value of the property of the company; that under the 
statutes of the State of Washington the Superior Courts 
and the Supreme Court of that state ‘“‘have legislative 
authority in determining the rate base, superior to that 
of the department,’’ and that 


‘¢ ‘considerations of comity and convenience’ re- 
quire the court to hold that until plaintiffs have 
exhausted their right to relief in the superior and 
supreme courts,—relief, in part at least, legislative 
in character,—these causes must be stayed.”’ 


The court apparently considered the case of Prentis 
wv. Atlantic Coas( Line Co., 211 U. 


trolling. 


‘ 


. 210, to. He.com 


The court further held that if the company applied 
for a stay of the enforcement of the order of the de- 
partment of March 31st, in the proceeding brought by 
the City of Seattle in the Thurston County court, and 
that court denied a stay and such denial was afhrmed 
by the State Supreme Court, then the company might 
renew its application in the United States court for an 
interlocutory injunction. As we shall hereinafter point 
out, neither the Superior Court of Thurston County nor 
the Supreme Court of the State of Washington could 
grant the company a stay, nor would such stay be of any 
advantage whatsoever to the company if granted. 


On July 5, 1923, the company filed a motion in the 
United States District Court, for the Western District 
of Washington, Southern Division, for an order re- 
quiring the department and the attorney-general to file, 
forthwith, an answer to the bill of complaint, or in 
default thereof that a decree pro conrfesso he entered 
against the department and the attorney-general. On 
July 9, 1923, after argument, the court declined to con- 
sider or pass upon the motion to dismiss the bill of 
complaint filed by the defendants on Apri] 30th, and 
denied the motion to require the defendants to answer, 
specifically basing his ruling in both instances upon the 
reasons set forth in the opinion filed on May 23, 1923. 


On Angust 2, 1923, this application was made to 


this court. 


Argument. 

The first question is, was the court justified in making 
the order of July 9, 1923, by which it denied the com- 
pany’s motion to compel the defendants to answer and 
refused to pass upon defendants’ motion to dismiss the 
bill of complaint. 


The action of the three-judge court in denying the 
interlocutory injunction is not before this court. The 
reasons it gave for its action may have been good or 
bad. With those reasons we are not now concerned, 
except in so far as they have been adopted by Judge 
Cushman as the reasons for his order of July 9, 1923. 
If, by the adoption of such reasons as the reasons for 
not hearing and determining this case on its merits, 
Judge Cushman has prevented or may have prevented 
this court from ever hearing and determining this case, 
then, it is the right and duty of this court, in aid of 
and as an auxiliary to its appellate jurisdiction, to com- 
pel him to hear and determine the case. 


We think it may fairly be said that the basis for 
Judge Cushman’s action is that he considered the case 
Oil temes v. Atlantic Coast Lime Co., 211 U. S. 210, 
to be controlling. 

It was held in that case that where the reduced fares 
preseribed had not taken effect and probably would not 
take effect until a state appellate court could, on appeal 
from the order of the Virginia Commission, perform its 
legislative function of finally fixing fares, ‘‘considera- 
tions of comity and convenience’’ required that the 
utility company should delay its application to the 


10 


United States court for rehef until the legislative issues 
raised by those appeals, were decided or it became rea- 
sonably certain in some other way, as by dismissal of 
the appeals, that the prescribed fares would be put into 
operation. Legislative power had been imposed by the 
Constitution of Virguna upon its state courts. The 
order of the commission, therefore, was not the final 
legislative act. Moreover, in that case the property of 
the railway company had not as yet been confiscated. 
Its property would be confiscated only in the event that 
the reduced fares were finally put in operation. 


The Prentis case is not applicable for several reasons: 

First, the Washington state law expressly forbids 
a stay; 

Second, legislative power cannot constitutionally be 


vested in the Washington state courts; 


Third, in this case the legislative process is complete; 
and, 

Fourth, where the utility is suffering daily from con- 
fiscation, it is not necessary that the legislative process 
be complete before resort is had to the United States 


courts. 


(1) THE WASHINGTON STATE LAW EXPRESSLY FORBIDS 
A STAY. 


It would be useless for the company to ask either the 
Superior Court of Thurston Comty or the Supreme 
Court of the State of Washington to stay the enforce- 
ment of the order of March 31st, because the state 
courts are expressly prohibited by statute from staying 


ile: 


the enforcement of the order made on March 31st. The 
rates approved by the department in its order of 
March 31st had been put in effect originally on August 
J, 1919. The rates, therefore, had, on March 31, 1923, 
been in effect for more than one year. On October 5, 
1922, the plaintiffs filed a schedule advancing the rates 
for telephone service in the Cities of Seattle and Ta- 
coma, and toll rates throughout the state. The statute, 
Section 10429, Remington’s Compiled Statutes, 1922, 
provides: 

‘‘That when any rate has been in force for any 
length of time exceeding one year and such rate is 
advanced by the Public Service Company, and the 
order of the Commission reinstates such prior rate 
in whole or in part, no supersedeas shall be allowed 
in any case from such order pending the final deter- 
mination of the cause in the Superior Court, or if 
appealed to the Supreme court, by such Supreme 
eourt.’’ 


It is manifest, therefore, that even though the com- 
pany had, within the time fixed by statute, instituted 
review proceedings in the Superior Court of Thurston 
County, neither that court nor the state Supreme Court 
would have been empowered to grant relief until after 
the final decision of the case upon its merits by the 
Supreme Court. Since any application to the state 
court for a stay must be not only futile, but also one 
which the company has not the legal right to make, the 
company should not be required to make it as a condi- 
tion precedent to its resort to the United States court. 


If it be argued that the state courts have inherent 


power to grant a stay, we reply that the state courts, 


acting in a legislative capacity, have no such power. 
Hence, if they do have inherent power to grant a stay, 
they have it solely in the exercise of their general 
judicial power. But we may not safely apply to the 
state courts, acting in a purely Judicial capacity, for 
relief. Detroit € Mackinac Ry. Co. v. Michigan fh. R. 
Comm, 235 U. S. 402. 

Moreover, there is no relief, either immediate or final 
which the company can obtain from the state courts. 


No immediate relief, because the only immediate 
relief would be a stay of the order of March 31st. But 
of what possible advantage would a stay of that order 
be to the company? In those cases where a regulatory 
body has made an order reducing rates and eharges 
which had theretofore been in effect, a stay of that order 
does continue in effect a rate higher than the one pre- 
seribed by the regulatory body. In this case, however, 
it is asserted, and that is the basis of the bill of com- 
plaint, that the rates which had been in effect prior to 
the order of Mareh 31st and which that order continued 
in effect, were confiseatory. <A stay of the enforcement 
of that order, therefore, does but keep the confiscatory 
rate in effect. 


No final relief, because in the review proceedings 
brought by the City of Seattle, the only possible decision 
the state court can make is to hold either that the order 
of the department of March 31st was correet or that 
the department made an error in that order to the dis- 
advantage of the City of Seattle, which error, when 
corrected, will result in still lower rates in the City of 
Seattle. 
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We say this because the company not having within 
the time provided by statute, instituted a review pro- 
ceeding, it cannot under the statutes of the State of 
Washington obtain any affirmative relief whatsoever in 
the state court. 


We think it therefore clear that Judge Cushman has 
in effect held that he will not hear and determine the 
case brought before him until such time as the company 
has performed an impossible condition. 


This court has the right and power, and it is its duty, 
to hear and determine the case on its merits. But so 
long as Judge Cushman interposes an insurmountable 
obstacle to the hearing and determination of the case 
before him, this court can neither exercise this right, 
nor perform this duty. 


(2) LEGISLATIVE POWER CANNOT CONSTITUTIONALLY BE 
VESTED IN THE WASHINGTON STATE COURTS. 


By the Constitution of Virginia, the legislative func- 
tion of establishing rates for public service companies 
was imposed upon the Court of Appeals of that state. 


No such provision, however, is found in the Constitu- 
tion of the State of Washington. If, therefore, under 
that constitution, legislative power cannot be unposed 
on the courts of that state, then a statute purporting to 
impose such power is unconstitutional and void. 


The three-judge opinion holds that Section 10441 of 
Remington’s Compiled Statutes, 1922, imposes upon 
the state courts of Washington the legislative power of 
determining the value of the property of public service 
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companies operating in that state. But if this is the 
effect of that section then it is void, because it is beyond 
the power of the legislature in the State of Washington 
to impose such a power or function on the courts of 
that state. 


In the case of Helena Water Co. v. City of Helena, 
277 Fed. 66, 68, it was held that a statute of Arkansas 
which attempted to empower a state circuit judge to 
determine on appeal from an order of a municipal coun- 
ceil or city comimission what rates would afford a utility 
valid and reasonable compensation, was void in that it 
attempted to confer upon the courts of Arkansas a non- 
judicial function or power. The court said: 


‘“In view of these provisions of the Constitution 
and its construction by the court of last resort of 
the state, the court is of the opinion that the pro- 
ceeding under section 19 of the act, although 
denominated ‘an appeal’, is in fact so far as it 
applies to the sufficiency of the rates, a judicial 
proceeding, and, if the necessary facts authorizing 
a national court to assume jurisdiction exist, it is 
its duty to exercise it, when invoked. (Citing cases.) 

‘‘But the power of the court to establish rates 
for the future is clearly a legislative act, and, under 
the Constitution of the state, cannot be conferred 
on the judiciary department, and is therefore un- 
constitutional.’’? (Citing eases.) (Italics ours.) 


While the Arkansas and the Washington Constitutions 
differ somewhat in expression as to the separation of 
legislative and judicial powers, the provisions of the 
Washington Constitution are as effective a separation 
of legislative and judicial powers as if the constitution 
had expressly declared that they were to be kept 


separate. 
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In Oregon R. R. & Nav. Co. v. Campbell, 173 Fed. D7, 
967, Judge Wolverton said: 


‘Under the state constitution, the powers of 
government are divided into three separate depart- 
ments, namely, the legislative, the executive (in- 
cluding the administrative), and the judicial; and 
no person charged with the official duties under one 
of these departments is competent to exercise any 
function of the other, except as provided in the 
Constitution itself. Section 1, art. 3, Const. Or. 
This is an express declaration of the segregation 
of the powers of government. The Constitution of 
the United States as effectively segregates such 
powers of government, but without an express dec- 
laration to that effect. That instrument provides 
(section 1, art. 1), that ‘all legislative powers 
herein granted shall be vested in a Congress of the 
United States;’ (section 1, art. 2) that ‘executive 
power shall be vested in a President of the United 
States;’ and (section 1, art. 3) that ‘the judicial 
power of the United States shall be vested in one 
Supreme Court and in such inferior courts as the 
Congress may from time to time ordain and es- 
tablish. ’ 

‘“‘Thus it is that, while the powers of government 
under the national Constitution are actually appor- 
tioned to or divided into three departments, there 
is no express declaration that they shall be so ap- 
portioned or divided. The thing is done by estab- 
lishing, severally, each of the three departments 
of government, and they are as effectually separate 
departments as if the Constitution had in so many 
words so declared as does the State Constitution.”’ 
(Italics ours.) 


The Public Utilities Com. of Dist. of Columbia v. 
Potomac Electric Power Company, et al., 438 
U. S. Sup. Ct. Reporter, 445 (decided April 9, 


1923) ; 
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State ex rel. Godard v. Johnson, 61 Kan. 803, 
60 Pac. 1068; 

Ex parte Riebeling, 70 Fed. 310; 

Steenerson~v. G. N. Rap Co., 6° Minn, 353,°72 "N. 
W. 713, 716; 

State -®. G. N. Ry Re Co., 130 Minn. 57, 53a. WW, 
247, 248; 

State v. Barker, 116 lowam 96, 89 N. W. 204,208, 
93 Aap. St. divepe 2222 

Norwalk Street Railway Company’s Appeal, 69 
Connmes (6,97 4 tl, 1080; 39 Ine. AS 7 oe 

Thompson v. Redington, 110 N. E. 652; 

Nebraska Telephone Co. v. State, 55 Neb. 627, 
76. Se 171, ya: 

State Racing Com. v. Latonia Agricultural Asso., 
136 Ky. 173, 123 S. WE 63i, 25 L. Re Rh Roe 
905, 914; 

City of Boston v. City of Chelsea, 212 Mass. 127, 
98 N. Ke6o20- 

Builer v. State, 97 Ind. 373; 

United Fuel Gas Co. v. Public Service Com., 73 
W Vas o7lss0-S: Be oolavet: 

In re County Comrs., 22 Okl. 435, 98 Pac. 557, 561; 

Auditor of State v. Atchtson T. € S. F. R. Co., 
6 KangsOie 

Board of Supervisors v. Todd, 97 Md. 247, 54 At). 
963. 


It has been consistently held by the Supreme Court 
of Washington that legislative power may not be im- 
posed upon the courts of that state. 
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In Territory ex rel. Kelly v. Stewart, 1 Wash. 98, 110, 
the court said: 


“We hold that a judicial court cannot exercise 
legislative functions and that the legislature cannot 
mpose such power upon it.’’ 


In Spokane v. Spokane & Inland Empire R. Co., 75 
Wash. 651, 659, the rule was again stated: 


“This is an attempted delegation of police and 
legislative power. The city cannot confer its 
power of eminent domain, upon which it must rest 
its power to change the grades of its streets, upon 
these railway companies, nor can it throw upon the 
eourts the burden of determining in what propor- 
tion the companies shall share the financial burdens. 
No such power is vested in the courts of this state, 
as the power sought to be conferred is in no sense 
a judicial power, but a power which can only be 
exercised by the city through its duly constituted 
authorities.’’ (Italics ours.) 


In State ex rel. Seattle v. Public Service Commission, 
76 Wash. 492, 500, the court said: 


‘‘Manifestly, it is wholly impractical and be- 
yond the proper sphere of the courts to assume to 
control in any degree this purely nonjudicial duty of 
the commission. Any attempt on the part of the 
eourts to do so would, it seems clear to us, be to 
enter the field of executive and administrative 
duties. Such would be clearly subversive of our 
theory of government.’’ (Italics ours.) 


We quote from In re Bruen, 102 Wash. 472, at page 
478: 

‘‘These functions being essentially judicial and 

inherent in the courts, we are of the opinion that the 
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legislature has attempted to create a judicial 
tribunal which, at the same time, has administrative 
and delegated legislative powers. Such a system is 
not warranted under our constitutional form of 
government. The legislative, executive, and judicial 
functions have been carefully separated and, not- 
withstanding the opinions of a certain class of our 
society to the contrary, the courts have ever heen 
alert and resolute to keep these functions properly 
separated. To this is assuredly due the steady 
equilibrium of our triune governmental system. The 
courts are jealous of their own prerogatives and, 
at the same time, studiously careful and sedulously 
determined that neither the executive nor legisla- 
tive department shall usurp the powers of the 
other, or of the courts.’’ (Italics ours.) 


See also: 

State ex rel. O. R. & N. Co. v. Commission, 52 
Wash. 17, 26, 32; affirmed hy the United States 
Supreme Court in Washington ex rel. O. R. & 
N. Co. &. Fairchild, 224 U.S. 510, 524, 526; 

Selde v. Inncoln County, 25 Wash. 198, 206. 


(83) THE LEGISLATIVE PROCESS OF RATE MAKING IS COM- 
PLETE, 


(A) If we assume for the sake of argument only, 
that (a) legislative power may be imposed upon courts 
in the State of Washington, and (b) that the Washing- 
ton state courts may determine value in accordance with 
the principles enunciated by the United States Supreme 
Court (which as a matter of fact they may not do), 


nevertheless the rule laid down in Prentis v. Atlantic 
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Coast Line Co., 211 U.S. 210, has no application because 
the legislative process in this particular controversy is 
now complete. 


This is clear from the following faets: 


The order determining value was made on Mareh 31, 
1923. The company, but no one else, had the right to 
seek a review of the order determining value. Para- 
graph XIV of Seetion 10,441 provides that 

‘fany company affected by the findings, or any of 
them, believing such findings, or any of them to be 
eontrary to law or the evidence introduced, or that 
such findings are unfair, unwarranted, or unjust, 
may institute proceedings in the Superior Court of 


the State of Washington in the eounty in which the 
hearing has been held.’’ 


And paragraph XV of the same section provides that 


‘*said publie serviee company, or the commission, 
shall have the right to appeal from the decision of 
the Superior Court to the Supreme Court of the 
State of Washington as in eivil eases.’’ 


But the eompany did not, within thirty days, sue out 
nor has it ever sued out a writ to review the order of 
March 31st. The eompany, therefore, eannot, in any 
ease now pending in the state courts of Washington, 
have the findings of the department relative to value, 
reviewed, nor ean it now eommence any proeceding by 


whieh sueh findings may be reviewed. 


The Cities of Seattle and Tacoma eannot have sueh 
findings reviewed, for the statute withholds from them 
the right to seek a review of the department’s findings 
of value. This is manifest, not only from the express 


wording of the statute, but also from the construction 
placed upon the statute by the Supreme Court of the 
State of Washington in the reeent case of Everett v. 
Department of Public Works, 25 Wash. Dee. 357, 359 
(decided June 22, 1923). The court there said: 


‘*Tt is plain that a complainant may have a re 
view as to some findings or orders made by the de- 
partment, but $10,441 is specifie to the effeet that 
only the public service company affected may have 
a review of the questions direetly affecting the 
valnation of its property. What purpose the legis- 
lature had in making the distinetion noted in these 
two sections, is not for us to discuss. The wording 
of the statute is plain and we are bound by it.’’ 


(B) Section 10,441 provides for a general investiga- 
tion and the making of findings coneerning matters 
material to the determination of the valuation of a 
publie utility. These findings may be reviewed and cor- 
rected by the eourts, and as made or ecorreeted ‘‘when 
properly certified under the seal of the commission”’ 
are ‘‘admissible in evidenee, in an action, proceeding 
or hearing’’, and are ‘‘eonclusive evidence of the facts 
stated in such findings as of the date therein stated 
under conditions then existing’’. 


The findings relative to the value of the company’s 
property which were introduced in evidenece in the hear- 
ing of 1923 hefore the department were made in 1914. 
These findings were not at that time reviewed and ean- 
not now he reviewed in the state courts. 


Conceding, therefore, that legislative power may be 
imposed upon the courts of Washington, nevertheless 
there is no opportunity for the exercise of any sueh 


power in this case. The court cannot now review the 
valuation finding made in 1914 and even though the 
valuation findings were now subject to review in the 
state courts, a review of such findings would not affect 
the rate order of March 31, 1923, which has become final 
so far as resort to state courts is concerned by the 
failure to review that order within the thirty day period 
provided for by the state statute. 


The rule that the rate making process may become 
final so as to permit resort to the United States courts 
by the failure of the utility to invoke the action of the 
final state legislative authority under the provisions of 
the state law, is recognized in the Prentis case. The 
court there declined to proceed until the final action of 
the legislative authority of the state, namely, the Court 
of Appeals of Virginia. Attention was directed, how- 
ever, to the provisions of the Virginia law requiring ap- 
peals to be taken within six months from the date of the 
order of the primary regulatory body, and to the fact 
that it might be found in that case that it was too late 
to appeal. The court, in consequence, declined to dis- 
miss the bills, holding that they should he retained to 
await the result of the appeals ‘‘if the companies see 
fit to take them’’, and that ‘‘if the appeals are dismissed 
as brought too late, the companies will be entitled to 


decrees’’. 


In the case now before this court, the company has 
failed to institute any proceedings whatsoever in the 
state courts. The time within which such proceedings 
might have been begun expired on April 30th, the day 
on which the application for an interlocutory injunction 


was argued. The company can obtain no relief, as we 
have shown, from the confiseation of its property in the 
suit brought by the City of Seattle. 


Coneeding, therefore, for the moment, that in respect 
to valuation findings, the state courts of Washington do 
possess legislative power, nevertheless the proceedings 
in this case have reached the judicial stage within the 
rule announeed in the Prentis case. 


(C) The controversy between the company and the de- 
partment is whether the value of the company’s property 
is to be determined in accordance with the principles 
enunciated by the United States Supreme Court or in 
accordance with a statute of the State of Washington 
which is in conflict with these principles. 


The United States Supreme Court has decided time 
and time again that the value of the property of a pub- 
lie utility is to be determined as of the time when the in- 
quiry regarding rates is made. We need cite on this 
proportion only the two recent eases of State of Missouri 
ex rel Southwestern Bell Telephone Co. v. Public Service 
Commission of Missouri, 43 Sup. Ct. Rep. 544, and 
Bluefield Water Works & Improvement Co. v. Public 
Service Commission of West Virginia, 43 Sup. Ct. Rep. 
675, 


Neither the department nor the Superior Court of 
Thurston County, nor the Supreme Court of the State 
of Washington, assuming that these courts act in a 
legislative capacity, can, under the laws of the State of 
Washington as interpreted by the Supreme Court of 
that state, fix the value of the property of a public utility 
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as of the time of the inquiry concerning rates, if as here 
there has been a previous valuation of the property of 
the utility. We say this beeause the Washington State 
Supreme Court in State ex rel Spokane Gas, Light Com- 
pany v. Kuykendall, 119 Wash. 107, has construed 
Seetion 10,441, Remington’s Compiled Statutes, 1922, 
as meaning that when the department has onee valued 
the property of a public utility, the value of sueh 
property at any subsequent date is to be arrived at by 
adding to the original valuation the net additions and 
betterments made to that property since the original 
valuation. 


At the time of the hearings in 1923, before the de- 
partment, the findings made in 1914 were supplemented 
by evidence showing the net additions and betterments 
made to the property since 1914. This was done for the 
purpose of bringing the valuation, made in 1914, down 
to date, as elearly appears from the following excerpt 
from Finding No. 1 of the findings made by the ma- 
jority members of the department and a similar finding 
made by the dissenting member of the department in 
his opinion: 

‘‘As to the value of the Pacific Company’s plant 
in Washington, the procedure was merely to bring 
up to date the valuation made in 1914 by the Public 
Serviee Commission, adding thereto the net addi- 


tions and betterments from December 31, 1914, to 
June 30, 1922.’ 


(Page 74 of exhibit ‘‘D’’ to bill of complaint and 
page 115 of exhibit ‘‘E”’’ to bill of complaint, 
whieh said bill of eomplaint is exhibit ‘‘A”’ at- 
tached to the petition.) 
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It is a matter of common knowledge, of which this 
eourt will take judicial notiee, that there has been a 
great advance in prices at least since the year 1916. It 
is obvious, therefore, that the department eould not take 
present prices into consideration, in determining the 
value of the whole property, and it is equally mamfest 
that the state courts, under the rule laid down in the 
Spokane Gas Company ease, will not consider present 
prices except in so far as they are reflected in the com- 
pany’s property whieh has been installed sinee the rise 


in prices was experienced. 


As shown by the bill of complaint, the value found by 
the department is substantially the same as the original 
eost of the property to the company. If the company, 
therefore, had gone into the state court, the controversy 
before that court would, as to value, be solely whether 
value is to be entirely based upon the original cost of the 
property or whether value is to be determined as of the 
time when the inquiry regarding rates is made. We 


say that 
‘the property is held in private ownership, and that 
it is that property and not the original cost of it of 
whieh the owner may not he deprived without due 


process of law.’’ (Afinnesota Rate eases, 230 U. S. 
352, 434.) 


But surely the determination of the question as to 
whether value is to be determined solely from a con- 
sideration of origina] cost, or whether original cost is 
but one of the elements which enter into the determina- 
tion of what is the value of the property at the time 
the inquiry 1s made, is purely a judicial question. 
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(D) Again, assuming for the sake of argument 
only, that legislative power may be imposed upon the 
state courts of Washington and that the courts of that 
state may apply the rule prescribed by the United States 
Supreme Court for determining value, nevertheless in 
deciding whether in any particular controversy the court 
is acting judicially or non-judicially, the test to be ap- 
phed is that ‘‘The nature of the final act determines 


the nature of the previous inguiry’’. (211 U.S. 227.) 


If there is a commission empowered to determine 
value in the exercise and aid of its general authority, 
independent of a rate proceeding, then the action of a 
reviewing court, having the power to substitute a dif- 
ferent value, might be considered legislative. But if a 
court is reviewing the valuation in a rate case in order 
to determine whether the rates prescribed by the regula- 
tory body are confiseatory or not, the action of the re- 
viewing court is judicial, unless it has authority to sub- 
stitute other rates for those found by the regulatory 
~ body, which the courts of the State of Washington may 


not do. 


In the case at bar, the order of March 31st estab- 
lishes certain rates. If that order were reviewed in the 
state courts, those courts could not fix a new rate. 
The final act which that court might perform would 
necessarily be the act of declaring whether the rates 
were reasonable or not, and as the nature of the final act 


was judicial it makes the ‘‘nature of the previous in- 


quiry’’ judicial. 
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(4) WHERE THE UTILITY IS DAILY SUFFERING CONFISCA- 
TION, IT IS NOT NECESSARY THAT THE LEGISLATIVE 
PROCESS BE COMPLETE BEFORE A RESORT IS HAD TO 
THE UNITED STATES COURTS. 

The Prentis ease is based upon ‘‘considerations of 
eomity and convenienee’’, These considerations do not 
require United States courts to defer action, even pend- 
ing the conelusion of the legislative process of rate mak- 
ing, in a case where the utility is suffering daily from 
the confiscation of its property. 

The case of Oklahoma Natural Gas Company v. Rats- 
selly U. S. Adv. Ops. 1922-1923, p. 395, ischreetly aim 
point. The Constitution of Oklahoma, hke that of Vir- 
einia, confers legislative power upon the courts. In 
that ease there had been no final decision of the Su- 
preme Court of the state, which was the last legislative 
tribunal. The United States Supreme Court held, how- 
ever, that in view of the fact that the utility was suffer- 
ing daily from confiscation under the rate to which it 
was limited, the three-judge court should have heard 
the application for an interlocutory injunction upon the 
merits. In support of its conclusions, the court cited 
Love v. Atchison etc. Ry. Co., 185 Fed. (C. C. A.) 321, 
which states very clearly the reasons supporting court 
intervention pending the completion of the legislative 
process. We quote from the Love case (p. 327): 

‘“The legislative function in rate-making looks 
to the future and determines what future rates 
shall be. But when rates, either tentative or final, 
have been put and are maintained in actual opera- 
tion under penalty of severe fines, the question 


whether or not their effect is to take the property 
of the railroad companies affected thereby with- 
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out just compensation is a judicial one, conditioned 
by past or present facts, and the national courts 
eannot be deprived of jurisdiction of it by the fact 
that the process of making the tentative rates is 
yet incomplete. It is as clear a violation of the 
Constitution, and one as promptly remediable in 
the national courts, to take the property of a rail- 
road company without just compensation by the en- 
forced operation of tentative rates during the 
process of their making as by the operation of final 
rates after that process is complete. Railroad com- 
panies that have been, are, or will be deprived of 
parts of their property devoted to the public use of 
transportation without just compensation during 
the continuance of the rate-making process by pro- 
visions of a state Constitution or of a state law, 
or by orders of a state commission, prescribing 
tentative rates and putting them in effect during 
the rate-making process under severe penalties, may 
maintain suits for and obtain relief by injunction 
during the continuance of the rate-making process 
to the same extent that they may after the process 
is completed. These suits were not prematurely 
brought. ’’ 


The question was again before the Supreme Court of 
the United States in Prendergast v. New York Telephone 
Company, U. S. Adv. Ops. 1922-23, p. 466, where the 
eourt followed and cited with approval Oklahoma Nat- 
ural Gas Company v. Russell, supra, and Love v. Atchi- 


son etc. Co., supra, concluding as follows: 


‘‘WJpon a showing that such reduced rates were 
confiscatory, the company was entitled to have their 
enforcement enjoined pending the continuation and 
completion of the rate-making process.’’ (Italics 
ours. ) 
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THE RULE TO SHOW CAUSE SHOULD BE MADE ABSOLUTE. 

The company filed a bill in the United States district 
eourt for the Western District of Washington on 
April 24th, seeking to enjoin the enforcement of the 
order of Mareh 31st, which order it claimed to be con- 


fiseatory of the company’s property. 


At the time the eompany took this action no pro- 
eeedings of any kind had been brought in the state 
eourts of Washington, nor was any proceeding brought 
by anyone in the state eourts of Washington until two 
days after service of process had been made upon the 
members of the department and the attorney general. 


The company as a California corporation had the 
right to invoke the jurisdiction of the United States 
eourt on the ground of diversity of eitizenship. It 
also had the right to invoke the jurisdiction of that 
court upon the ground that the order was confiscatory 
of its property, and therefore in violation of the con- - 
stitution of the United States. 


That it had a right to invoke the jurisdiction of the 
United States court is clear. 


In Wilcox v. Consolidated Gas Co., 212 U. S. 19, 40, 
the court said: 


‘When a Federal court is properly appealed to 
in a ease over which it has by law jurisdiction, it 
is its duty to take such jurisdiction, and in taking 
it that court eannot be truthfully spoken of as 
precipitate in its conduct. That the case may be 
one of local interest only is entirely immaterial, so 
long as the parties are citizens of different states 
or a question is involved which by law brings the 
case within the jurisdiction of a Federal court. 
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Lhe right of a party plaintiff to choose a Federal 
court where there is a choice cannot be properly 
demed.’’ (Italics ours.) 


In Prentis v. Atlantic Coast Line, 211 U. S. 210, 228, 
the court said: 


‘‘Whether their property was taken unconsti- 
tutionally depends upon the valuation of the prop- 
erty, the income to be derived from the proposed 
rate and the proportion between the two—pure 
matters of fact. When those are settled the law is 
tolerably plain. All their constitutional rights, we 
repeat, depend upon what the facts are found to be. 
They are not to be forbidden to try those facts 
before a court of their own choosing if otherwise 
competent.’’ (Italics ours.) 


See also: 
Ex parte Young, 209 U. S. 123, 144; 
Lowsville & Nashville R. R. Co. v. Garrett, 231 
meee I3, oll; 
Wadley Southern Ry. Co. v. Georgia, 235 U. 8. 
651, 660. 


The company, therefore, had the right, after the 
issuance of the order of March 31st, to go either into 
the state court or into the United States court. It chose 
the last named. 

We do not understand that the msi prius judge 
questioned our power to choose between these two 
courts, but his action deprives us of the exercise of our 
right of choice. We say this, because he has stayed 
all proceedings in the suit brought in the court pre- 
sided over by him until such time as the company 
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applies for a stay of the enforcement of the order of 
Mareh 31st in the state court, which stay can not be 


granted by that court. 


But the right to resort to the United States court 
is an empty right if that court refuses to act. The 
purpose of all judicial proceedings is to obtain a judg- 
ment or decree determining the rights of the parties 
to the action or suit. The right to file a bill is but the 
shadow of a right unless the court will proceed to act 


and enter a decree. 


Moreover, as we have shown, the state court has no 
power under the statute to grant a stay of the enforce- 
ment of the order of March 31st. If it has the right, 
therefore, to grant a stay, it grants such a stay in the 
exercise of its inherent judicial power. Hence, if the 
company applies for a stay it must, knowing the law, 
be deemed to have invoked the judicial power of the 
state court. But if the company once invokes the 
judicial power of the state court, there certainly is 
danger that the fina] decision in the case now pending 
in Thurston County will be deemed to be res judicata, 
at least so far as the rates applicable to the City of 
Seattle are concerned, and, in consequence, the District 
court and this court will be deprived of the right to de- 
termine whether the rates applicable to Seattle are 
eonfiscatory or not. 

Detroit etc. v. Michigan R. R. Com., 235 U. S. 402. 


In that event this court can never exercise its un- 
doubted right to hear this case on appeal. That heing 
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so, this court will make the rule absolute in aid of and 
as auxiliary to its appellate jurisdiction. 


In McClellan v. Carland, 217 U. S. 268, 280, a suit 
had been brought in the Cireuit Court of the United 
States, praying an adjudication by that court that the 
complainants in such suit were the sole heirs at law 
and next of kin of one John C. McClellan, deceased. 
The defendant in that suit, one Blackman, the special 
administrator of the estate of McClellan, deceased, filed 
an answer in the suit. Thereafter the attorney gen- 
eral of South Dakota asked leave to intervene in the 
ease, and, upon hearing, the cireuit court overruled 
the motion and ordered that the further prosecution 
of the action in the United States court be stayed for 
the period of ninety days, for the purpose of allowing 
the State of South Dakota to commence an action of 
escheat in the state courts of that state, and in the 
event that such action was commenced within that time, 
then the pending action in the United States court to 
be stayed until the determination of such action brought 
by the State of South Dakota. The complainants filed 
a motion to vacate the order staying the proceedings 
in the United States court. Upon the denial of this 
motion a petition for mandamus was filed in the Cireuit 
Court of Appeals, and, subsequently, the petition was 
denied. A writ of certiorari was then sued out to the 
United States Supreme Court. That court said: 

‘“‘But we think it the true rule that where a case 


is within the appellate jurisdiction of the higher 
court a writ of mandamus may issue in aid of the 


appellate jurisdiction which might otherwise be de- 
feated by the wnanthorized action of the court 
below. “ * 

‘‘Inasmuch as the order of the Cireuit Court 
staying the proceeding until after final judgment in 
the state court might prevent the adjudication of 
the questions involved, and thereby prevent a re- 
view thereof in the Cireuit Court of Appeals, which 
had jurisdiction for that purpose, we think that 
eourt had power to issue the writ of mandamus to 
require the Cirenit Court to proceed with and de- 
termine the action pending before it. * * * 

‘‘So far as the record presented to the Circuit 
Court of Appeals shows, the only ground upon 
which the Cireuit Court acted in postponing the 
suit was beeause the State of South Dakota, which 
had applied to be made a party, and which appliea- 
tion was denied, was about to begin a suit in the 
state court to determine an escheat of the estate 
of John C. MeClellan, therefore the action was 
stayed, first, until the beginning of such suit, and 
then until it was determined. It, therefore, ap- 
peared upon the record presented to the Circuit 
Court of Appeals that the Cirewt Court had prac- 
tically abandoned its jurisdiction over a ease of 
which it had cognizance, and turned the matter over 
for adjudication to the state court. This, it has 
been steadily held, a Federal court may not do. 
Chicot County v. Sherwood, 148 U.S. 529, 534. 


“Tt cannot be denied that a Cireuit Court of the 
United States, hke other courts, had power to post- 
pone the trial of cases for good reasons, but by the 
orders made in this case the Federal Court with- 
held the further exercise of its authority until the 
- state court, by its action in a ease involving all the 
parties, might render a judgment which would be 
res judicata, and thus prevent further proceedings 
in the Federal court.’’ (Italics ours.) 
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But the writ of mandamus is allowable not only in 
those cases where a final decree in a state court might 
become res judicata, and thus render ineffectual a resort 
to the courts of the United States, but also in those 
eases where, for erroneous reasons, proceedings in a 
court of the United States have been staved, or the 
court has refused to proceed with convenient speed to 
try and determine the controversy, thus preventing a 
seasonable exercise of the jurisdiction of the appellate 
eourt. That this is a correct statement will, we think, 


be made clear by a few illustrative cases. 


In the early ease of Livingston v. Dorgenois, 7 Cranch. 
577, 3 L. Ed. 444, Livingston filed a suit in the district 
court of the United States, in which he alleged that he 
was the owner of a certain tract of land in the State 
of Louisiana; that he had been forcibly dispossessed 
thereof by the marshal of the District of Orleans, and 
prayed that he might be restored to the possession of 
his property. The marshal answered and pleaded in 
bar that prior to the time he dispossessed Livingston 
he had received a mandate from the President of the 
United States, commanding him to remove all persons 
from the land in question, and that in accordance with 
such mandate he had removed Livingston and his serv- 
ants from the property of which Livingston claimed to 
be the owner. Livingston filed a general demurrer to 
this answer, but upon the day assigned for argument 
the United States district attorney moved the court 
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that the proceedings in the cause be stayed, because 
the suit was a collusive one. 

The district court staved the proceedings.  There- 
upon Livingston sued out a writ of error to the 
Supreme Court of the United States. After arguinent in 
the Supreme Court, Livingston dismissed his writ of 
error, presumably because no such writ would he, and 
praved that a writ of mandamus be issued to the United 
States district judge, which writ was granted. 

In Ba parte Parker, 120 U. 8S. 737, 743, Parker and 
one Boyer were defendants in an action brought in 
the distriet court of the Territory of Washineton. \ 
judgment adverse to Parker and Boyer having been 
rendered by the trial court, Parker sued out an appeal 
to the Supreme Court of the territory. Parker served 
a notice upon Boyer, his eo-defendant, which the Su- 
preme Court of the territory held to be insufficient, and 
dismissed the appeal of Parker. The Supreme Court 
of the territory also held that the certifieate to the 
transcript of record was not sufficient, and that for that 
reason also the appeal should he dismissed. 


The United States Supreme Court held that Parker 
had complhed with the statute of the Territory of 
Washington relative to appeals in eases where only one 
of the defendants desired to appeal, and that the cer- 
tifieate to the transeript of the record was sufficient. 
It said: 


‘““That writ properly lies in eases where the 
inferior court refuses to take jurisdiction where by 
law it ought so to do, or where, having obtained 
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jurisdiction in a cause, it refuses to proceed in the 
due exercise thereof,’’ 


In ex parte Simons, 247 U. S. 231, 239, Mrs. Simons 
brought an action in the District Court of the United 
States against William Nelson Cromwell and Louis H. 
Cramer, as executors under the last will and testament 
of Frank Leslie, deceased. The complaint set forth two 
causes of action. On motion of the defendant executors, 
Judge Hongh ordered the first cause of action to be 
transferred to the equity side of the court and docketed 
as an equity cause, and to be stricken out of the com- 
plaint in the action at law. He based his ruling in this 
regard upon the ground that by the law of the State 
of New York, Mrs. Simons could not sustain the first 
eause of action at law. An application for mandamus 
was made to the United States Supreme Court and 
granted. That court held that under the law of the 
State of New. York the first cause of action could be 
sustained at law. 


Continuing, it said: 


‘Tf we are right, the order was wrong and de- 
prived the plaintiff of her right to a trial by jury. 
It is an order that should be dealt with now, be- 
fore the plaintiff is put to the difficulties and the 
Courts to the meonvenience that would be raised 
by a severance that ultimately must be held to have 
been required under a mistake. It does not matter 
very much in what form an extraordinary remedy 
is afforded in this case. But as the order may 
be regarded as having repudiated jurisdiction of 
the first count, mandamus may be adopted to re- 
quire the District Court to produce and to give the 
plaintiff her right to a trial at common law.’’ 
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In Barber Asphalt Pav. Co. v. Morris, 132 Fed. 945, 
955, will be found a somewhat extensive review of the 
decisions of the United States Supreme Court in which 
that court has held that a writ of mandamus should 
issue. After such review the Circuit Court of Appeals 
for the Eighth Cireuit said: 


‘“‘The action in the Cireuit Court to which the 
application of the petitioner relates is within the 
appellate jurisdiction of this court. It mav be re- 
viewed here by a writ of error to reverse any final 
judgment that may he rendered in it. The order 
which stays that action until the final determination 
by the state courts of the questions it involves pre- 
vents both the independent adjudication of those 
questions by the United States Cireuit Court and 
the review of that adjudication by this court, and 
thus destrovs, or greatly wnpairs, the appellate 
jurisdiction of this court in that case. The very 
purpose of the grant to this court of the power to 
issue the writ of mandamus was to enable it to 
protect and maintain this jurisdiction, and that 
grant not onlv eonferred the power, but it neces- 
sarily imposed upon this court the duty to issue its 
writ of mandamus to impel the court below to pro- 
eeed with all convenient speed to the trial and 
adjudication of the controversy between citizens of 
different states in which its jurisdiction has been 
invoked té the end that the appellate jurisdiction 
of this court over its action may he seasonably and 
effectually exercised. 

‘‘Finally, it is insisted that the writ of mandamus 
should not issue in this ease because that writ may 
not be used to compel a subordinate court to reverse 
or revise its decision of a question properly sub- 
mitted for its consideration in the progress of a 
ease before it, or to direct it how to decide or by 
what rules to proceed. Ex parte Whitnev, 13 Pet. 
404, 10 L. Ed. 221; Ex parte Bradstreet, 8 Pet. 588, 
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8 L. Ed. 1054; Barrow v. Hill, 13 How. 54, 14 L. 
Kid. 48. It is undoubtedly the general rule that 
a court has no power by writ of mandamus to 
compel a subordinate judicial officer to reverse a 
conclusion already reached, to correct an erroneous 
decision, or to direct him in what particular way 
he shall proceed or shall decide a specified ques- 
tion. But it is equally a part of this general rule 
that the court always has the power by means of 
such a writ to compel such an officer to proceed to try 
and decide a controversy within his jurisdiction, or 
to perform any other plain duty imposed by law. 
Kimberlin v. Commission to Five Civilized Tribes, 
104 Fed. 653, 655, 44 C. C. A. 109, 111; Minnesota 
Moline Plow Co. v. Dowagiae Mfg. Co., 126 Fed. 
746, 61 C. C. A. 352. The power to compel such an 
officer to proceed to the trial and determination of 
a case which it 1s his duty to hear and decide 
necessarily includes within it the power to compel 
him to reverse and set aside any erroneous decision 
he may have made to the effect that he will not 
proceed to such a trial and judgment. Livingston 
v. Dorgeonis, 7 Cranch, 576, 588, 3 L. Ed. 444; 
Ex parte Bradstreet, 7 Pet. 634, 649, 8 L. Ed. 810; 
New York Life & Fire Ins. Co. v. Wilson, 8 Pet. 
291, 303, 8 L. Ed. 949; Ex parte Roberts, 15 Wall. 
384, 386, 21 L. Ed. 131; Ins. Co. v. Comstock, 16 
Wall. 258, 270, 21 L. Ed. 493.”’ (Italics ours.) : 


See also: 
Umted States v. Malinin, 272 Fed. 785; 
Grable v. Killits, 282 Fed. 185, 196; 
In re Watts, 214 Fed. 80; 
In re Grossmayer, 177 U. S. 48. 


We submit that the record before this court shows 
that on April 24, 1923, the District Court of the United 


38 


States acquired complete jurisdiction of the cause insti- 
tuted on that date by the company; that the company 
has an unquestioned right to have a speedy and final 
adjudication of the controversy existing between it and 
the department; that, for erroneous reasons, the district 
judge has declined to hear and determine the contro- 
versy, and that this court in the aid of its appellate 
jurisdiction is not only entitled to but has imposed upon 
it the duty to compel the trial judge to proceed to a 
trial and determination of the case lawfully brought 
in the court over which he presides. 


Dated, August 15, 1923. 
Respectfully submitted, 
Orro B. Rupp, 
Post, Russ#u, & Hreaifts, 
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